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Introductory Statement.

Counsel for the appellee has presented a brief, which in

view of the California statutes governing chattel mort-

gages of motor vehicles, may be summarized in a single

sentence as follows : Although the California Legisla-

ture has declared that the requirements of the Motor

Vehicle Act exclusive of all other legal requirements with

respect to the hypothecation of motor vehicles to secure

debts by chattel mortgage, such legislation is contrary to

what has formerly been the policy of the state concerning

chattel mortgages generally and that therefore this court

should conclude that the legislature did not mean what it

said when in 1935 it enacted that the exclusive method of

giving notice of the lien on an automobile should be such
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as provided in the Motor Vehicle Act. In other words,

the appellee invites this court to go back to the time when

there was no such thing as a motor vehicle, no such thing

as a motor vehicle act, and hold that the Legislature did

not mean what it said when it enacted the Motor Vehicle

Act, and particularly when it enacted section 198 thereof.

We will here analyze section by section, point by point,

and case by case the brief presented by the appellee.

I.

The Sections of the Bankruptcy Act Cited by the

Appellee in No Wise Conflict With the Law of

California, and the Sections of the California Act

Referred to Were All Enacted Prior to and Are

Superseded by Section 198 of the Vehicle Act En-

acted in 1935.

Under the section of his brief called "The Law" appel-

lee sets out various provisions of the Bankruptcy Act and

various provisions of the law of the State of California

enacted prior to the amendments of 1935 to the Vehicle

Code. We shall review these sections briefly and point

out certain matters omitted by the appellee.

Section 67a of the Bankruptcy Act of 1898 provides that

claims which for want of recordation or other reasons

would not have been valid liens as against the claims of

creditors, shall not be liens against his estate. The sec-

tion, of course, speaks as of the time of bankruptcy. The

lien in the case at bar was and is valid against all creditors

of the estate at the time of bankruptcy. There was a time

when creditors might have objected but that time had past

when the petition in bankruptcy was filed.
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The appellee omits section 67d of the Bankruptcy Act

of 1898. That section provides that liens given or ac-

cepted in good faith and not in fraud of the Bankruptcy

Act and for present consideration which have been re-

corded according to law if recordation thereof was neces-

sary in order to impart notice, shall to the extent of such

present consideration, not be affected by the act.

In this case there was present consideration and the lien

was recorded according to law. At the time of bank-

ruptcy it was entirely vaHd as against every creditor.

The appellee cites section 67e of the Bankruptcy Act of

1898 which provides that liens given within four months

of bankruptcy and while the mortgagor was insolvent,

which are null and void against creditors of the debtor by

law of the state, shall be null and void under the Bank-

ruptcy Act. This section has no application for the fol-

lowing reasons : ( 1 ) The lien was not given within four

months of bankruptcy but more than six months; (2) In

the petition for order to show cause [Tr. p. 5 et seq.] there

is no allegation that the mortgagor was insolvent when the

mortgage was made and there is no finding to that effect;

(3) The lien is not invalid as against creditors of the bank-

rupt by the state law, but wholly valid against every credi-

tor of the bankrupt.

Of course, section 67e is also modified by section 67d

above referred to.

The appellee also quotes section 60b of the Bankruptcy

Act of 1898 referring to preferences, but does not show

any application of that section to the case at bar. This



case is an action to recover under a supposedly void trans-

fer. There is no allegation in the order to show cause of

any of the elements of a preference and no findings

thereof.

The appellee then proceeds with other provisions of the

Chandler Act enacted after the execution of the mortgage.

The appellee quotes section 70a which merely provides that

the trustee shall be vested by operation of law ''with the

title of the bankrupt" to property transferred by the bank-

rupt in fraud of his creditors or which might have been

levied on and sold by judicial process against him. Under

this section it has been held in innumerable cases the

trustee succeeds only to the "title of the bankrupt." Under

this section, which was the same in the old act, he simply

"stands in the shoes" of the bankrupt.

Bailey v. Baker Ice Machine Co., 239 U. S. 344, 50

L. Ed. 782, 26 S. Ct. 481

;

Thompson v. Fairbanks, 196 U. S. 516, 526, 25 S.

Ct. 306, 49 h. Ed. 577.

The appellee also cites section 70c which provides that

the trustee as to property in possession of the bankrupt

has the rights of a creditor holding a lien by judicial

process and as to property not in his possession the rights

of a creditor with a writ of execution returned unsatisfied.

Section 70c of the new act is identical with section 47a

(2) of the old act. As Judge Yankwich said in

In re Wiegand, 27 Fed. Supp. 725 (D. C. S. D.

Cal. 6-1-39),
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the trustee becomes a creditor armed with process as of

the date of bankruptcy and at that time there was no

creditor who could object. Section 70c, Hke the old sec-

tion 47a (2), merely ordains the trustee a creditor as of the

date of bankruptcy who gets his lien or his writ returned

unsatisfied also as of the date of bankruptcy.

In re Wiegand, supra.

The appellee then proceeds to cite section 70e of the new

bankruptcy act [Chandler Amendments] (U. S. C. A,,

Title 11, section llOe). This section provides that a trans-

fer made by the bankrupt which under state law is fraudu-

lent as to any creditor shall be null and void as against the

trustee. The answer to this section as to the former is

two fold, to-wit, ( 1 ) the section does not apply to a mort-

gage made prior to its effective date as in the case at bar,

and (2) the California law does not declare the mortgage

fraudulent as to any creditor but only provides in effect

that it is voidable by creditors until recorded. That is to

say, it is not valid as to any creditor who may levy on it

before it is registered with the Motor Vehicle Department.

But at the time of bankruptcy no such creditor existed.

Section 3440 of the Civil Code is cited and also section

2957 of the Civil Code of California. The answer to these

sections is found in sections 195 and 198 of the Vehicle

Code. As we have pointed out these provide only that a

chattel mortgage is not valid as against creditors until

registered with the Motor Vehicle Department and that

the notice given by such registration is exclusive of every

other kind of notice required by the law.



II.

The Amendment of 1935 Declaring That the Provi-

sions of the Motor Vehicle Act Are the Exclusive

Method of Giving Notice of Chattel Mortgages on

a Motor Vehicle Was Adopted to Answer the

Very Objections Raised by the Appellee in This

Case.

The appellee argues (p. 16, et seq.) that to interpret

section 198 of the Motor Vehicle Code as amended in 1935

to mean what it says would be to alter the law of the State

of California with respect to chattel mortgages. The ap-

pellee's chief and only reliance appears to be the case of

Washington Lumber etc. Co. v. McGuire, 213 Cal. 13,

which was decided in 1931.

An examination of that case or even the analysis set out

by the appellee shows that the 1935 amendment was

adopted to meet the very argument that is made by the

appellee in this case.

The appellee quotes from the Washington Lumber Com-

pany case (p. 13 of his brief) as follows:

"The meaning of this amendment, considered in

connection with the Civil Code sections, is that regis-

tration with the Division is essential, but is not exclu-

sive of all other statutory requirements." (Italics

the appellee's.)

Thereupon the Legislature in 1935 amended section 198 to

read as follows

:

"The method provided in this chapter for giving

constructive notice of a chattel mortgage on a motor

vehicle registered hereunder is exclusive . . ."
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We cannot imagine what stronger language the Legisla-

ture might have used to change the rule announced in the

Washington Lumber Company case.

The appellee also quotes the following language from

the Washington Lumber Company case

:

"It must be concluded, therefore, that whatever

reasons of policy or practical expediency might be

advanced in favor of defendant's proposition, the

legislature has given no indication of an intention to

exclude the transfer of motor vehicles from the pro-

visions of Section 3440, and without such an indica-

tion, we must hold the section applicable to them."

(Italics appellee's.)

The language of section 198 above quoted is likewise the

answer to the foregoing language relied on by the appellee.

It is to be noticed that section 2957 is silent as to the

time within which a chattel mortgage must be recorded in

Ruggles v. Cannedy, 127 Cal. 290, cited by the appellee.

The Supreme Court of California held that it must be

recorded immediately because recordation was held to be

the substitute for a change of possession under section

3440. But to that suggestion the answer is still the same.

The Motor Vehicle Code does not require immediate

recordation and contemplates that there may be delay in

recordation by providing that the mortgage is invalid until

recorded. Likewise the Motor Vehicle Act legislates ex-

pressly upon the consequences of delay in registration of

a mortgage on a motor vehicle. The rule of Ruggles v.
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Cannedy, so far as the application to motor vehicles is

concerned, is legislated out of existence by sections 195

and 198 of the Motor Vehicle Code.

The whole of appellee's argument commencing on page

15 of his brief is based on the law as it existed prior to

1935 and as it applies to chattels other than motor vehicles.

None of the authorities he cites has any application to a

chattel mortgage which by the provisions of the law need

not be immediately recorded but which may be recorded at

any time and then immediately for all purposes becomes

valid when it is recorded.

So far as the cases of Noyes v. Bank of Italy, Swift v.

Higgins, Haupt v. Moore, and National Bank of Bakers-

field V. Moore, cited on page 27 of appellee's brief, have

any relevancy at all, they only tend to support the appel-

lee's argument as to what the law was prior to the 1935

amendment of the vehicle code.

Conclusion.

The Legislature of the State of California has recog-

nized the condition that every person of ordinary informa-

tion and sense has long ago recognized, to-wit, that auto-

mobiles are commonly used by persons who do not own

them and are commonly the subject of encumbrances. They

have likewise recognized, at least so far as motor vehicles

are concerned, the injustice of the rule of Ruggles v. Can-

nedy, supra. That rule declares, with respect to ordinary

chattels, that if the mortgage is not recorded immediately

it is void as to all creditors, including those who became
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such long after it was recorded and who therefore had

constructive notice of its existence. It is not necessary

for us to quarrel with the rule of Ruggles v. Cannedy,

though we believe it is, and always has been on principle,

of extremely dubious validity. We respectfully submit

that this Honorable Court should recognize and give prac-

tical effect to the obvious intent of the California Legisla-

ture and reverse the judgment of the district court.

Respectfully submitted,

Louis Ferrari,

Edmund Nelson,

G. L. Berrey,

Hugo A. Steinmeyer,

By G. L. Berrey,

Attorneys for Appellant.




